Romano (4)

   Rethinking Privatization: Democratization through Resistance?


Sarah Romano

Department of Politics 

University of California, Santa Cruz

sromano@ucsc.edu 

Introduction 
How does privatization affect democratization?  With some exceptions,
 the literature interrogating the relationship between these two processes has emphasized the harm privatization wreaks on democracy through decreasing public accountability in the provision of goods and services, limiting spaces of citizen participation, and reinforcing concentrated patterns of ownership.  What much of this literature overlooks, however, is how civil society actors may intervene at the intersection of the processes of privatization and democratization.  In cases where privatization has provoked a particularly hostile or active public response from citizens, it is worth exploring the unfolding effects of civil society mobilization.  What unintended and potentially positive effects may privatization have on precipitating democratization, through prompting mobilization by civil society actors?  In my research to date, as evidenced through interviews with social movement participants and surveying/analysis of secondary text sources, I am encountering some interesting and counter-intuitive findings.  In this paper, I argue that civil society actors’ responses to the threat of privatization have contributed to democratization through organizing vis-à-vis the legislative process, creating new spaces for citizen participation and deliberation, and increasing citizen empowerment and competence. 

To begin, I define a working understanding of democratization and draw the ways this paper explores a potential knowledge deficit in conventional understandings of the role privatization plays vis-à-vis democratization.  After a brief introduction to recent political developments in Nicaragua, particularly in terms of water privatization, I present the activities of three key anti-privatization organizations, contrasting their tactics and constituencies, and arguing that they have enlarged and altered the discourses, public debate, and consequences of privatization battles within the country. Finally, I cast these developments and results in larger contexts, both within Nicaragua and within larger debates within the literature.
Linking Anti-Privatization Social Movements to Democratization 

What is the relationship between anti-privatization social movements and democratization in Nicaragua in the context of economic restructuring?  For the purposes of this paper, democratization can be understood as processes and “reforms that deepen and expand democracy” as visible in “widening the scope of public deliberation, empowering historically marginalized and alienated groups, and increasing citizen competence and government responsiveness.”
  As a “developmental phenomenon,” democracy in practice is “open-ended”
  and reveals ongoing expansion and contraction of democratic indicators, such as the character and frequency of regime consultation with citizens and the translation of citizens’ expressed demands into regime behavior.
 
Clearly, this paper can be seen as situated in a larger debate about the effects of collective action on democratic political regimes.  However, there appear to be some notable dynamics at work in this relationship in cases of opposition to privatization of basic services, one of which being these movements’ objection not only to what they perceive to be more inequitable provision of services under a private entity, but also to the political processes and outcomes associated with privatization.  These multiple “threats” can provoke unintended consequences.  For example, several scholars,
 drawing from case studies in Argentina, Brazil, Chile, France and Pakistan have shown that citizens’ negative experience with service provision and/or exclusion from decisions around the privatization of industries such as telecommunications, can prompt a “democratic backlash” of citizens involving “higher levels of consumer mobilization and increased use of local democratic institutions.”
  These responses demonstrate how “local democratic entities are not automatically disempowered in the face of privatization initiatives. On the contrary, events on a number of continents demonstrate that democratic politics can reverse privatization plans, or force them to take account of the interests of local communities and workers.”
  For example, disputes over natural resource governance in Bolivia—in this case gas—“reveal an ongoing desire for a form of political participation…that encompasses more than traditional electoral politics; the citizens of Bolivia are repeatedly demanding a voice in the management of the national patrimony.”

The Nicaraguan case reveals parallel dynamics of democratic backlash, wherein the rapid and “behind closed doors” privatization of energy and telecommunications in 2000 and 2001, respectively, prompted anti-water privatization mobilization concerned with preventing further structural reforms.
  However, civil society mobilization against privatization of basic services and the effects of this organizing on democratization is still largely an under-explored phenomenon.  Amid research demonstrating how privatization has thwarted democratic practices
 are few examples of the perhaps positive relationship between resistance to privatization and democratization which are elaborated in this paper.
Historical Context: The Anti-Privatization Movement in Nicaragua

The military-backed Somoza dynasty governed Nicaragua from 1937 until 1979 with the support the United States and Nicaragua’s landed elites.  This period was marked by repression, patronage politics, and a “complete lack of representative institutions,”
 establishing a legacy of a thin civil society in the country without access to formal institutional channels for seeking change.  Amid waning international support for Somoza, the Sandinista National Liberation Front (FSLN), as a combined force of three oppositional guerilla forces in Nicaragua, mounted a successful year and a half struggle against the regime.  Its collapse in 1979 ended forty-two years of patrimonial rule and opened the door to the initiation of the FSLN’s policy agenda emphasizing “socio-economic justice.”
  Perceived as a “Marxist communist” threat, Nicaragua became the subject of the United States’ “low-intensity warfare” against the FSLN.  By 1987, Contra War had claimed thirty thousand civilian and combatant lives,
 and ultimately undermined the Sandinista’s continuing rule. 
The election of Violetta Chamorro of the National Opposition Union (UNO) party in 1990 began a process of macro-economic structural reforms in the country, assisted through the government’s enlisting in the IMF’s “Enhanced Structural Adjustment Facility” (ESAF) economic program.
  The present-day institutional framework for water and sanitation started to emerge in 1997 (coinciding with the second phase of ESAF participation) with the legal separation of regulation and provision responsibilities in the sector.  The government named the National Nicaraguan Aqueduct and Sanitation Company (ENACAL) as accountable for water extraction and service provision.
  When the government initiated active promotion of private sector participation in public services in the late 1990s, ENACAL became the subject of reforms. 

In 1999, the Inter-American Development Bank (IDB)
 approved a loan package of $21 million to Nicaragua entitled “Program to Modernize the Management of Water and Sanitation Services.”
  This loan called for establishing public-private partnerships to manage the water and sewage systems in four of Nicaragua’s municipalities in addition to earmarking funds for a private management contract with ENACAL headquarters in Managua (the capital).  According to the IDB, the “modernization,” or commercialization, of ENACAL would “prioritize activities for the improvement of operational efficiency through a business strengthening program.”
  However, those civil society actors who were to engage in the anti-water privatization social movement perceived the commercialization of the sector as just one step in the direction of a concessionary contract. 
A Movement Begins

The rapid privatizations of energy and telecommunications in 2000 and 2001, respectively, alerted civil society organizations to the government’s privatization agenda.  Moreover, in 2001 the government began soliciting bids for the privatization of the country’s largest hydroelectric generator, HIDROGESA, in the department of Jinotega.
  The government’s plans to privatize HIDROGESA provoked a strong response from the Indigenous Community, who demanded inclusion in decision-making processes affecting their community per previous agreements reached with international lending institutions regarding consultation.
  The hydroelectric plant operates on the Lago de Apanás, an artificially constructed reservoir from the Somoza era which is situated on indigenous land.  The Indigenous Community considered concession of the plant to signify an eventual privatization of lake: one member of the community expressed that to privatize the generator without the lake “would be like buying the machine without the motor.”
  Backed by a local community organization and the municipal government, the Indigenous Community began a series of protests against the bid for contracts and even demanded that the government appear before the International Criminal Court in The Hague. 

In the wake of this mobilization in Jinotega, various configurations of domestic NGOs and community organizations emerged nationally to counter what they perceived as an impending threat to the public management and provision of water.  One opening was (apparently inadvertently) offered by the government itself.  Though, as discussed above, the Nicaraguan government had created the institutional framework for water and sanitation service regulation in the late 1990s, it had not passed a law that would “apply legal standards for the management of water resources and to strengthen the regulatory and supervisory role of the government in this area.”
  This provided significant leverage for the social movement’s efforts at preventing the privatization of HIDROGESA.  Amid public pressures, the National Assembly passed Law 440, “Suspension of Concessions for Water Use,” in July of 2003, effectively ending the bidding process in which the U.S. companies Enron and Coastal Powers were competing.  This “victory” was, however, temporary: Law 440 would only prohibit concessions until the passing of a General Water Law elaborating rules for the development, use, and protection of water resources.  In 2005, such a law was indeed passed, though not without crucial interventions of the anti-water privatization social movement which have continued even after the law’s passage in attempts to influence its implementation.  
While the Indigenous Community has not played a significant role in the mobilization following the passage of Law 440, three groups that were prominent actors in the national social movement include the National Consumer’s Defense Network (RNDC), the Alliance against Water Privatization and for the Right to Water (the Alliance), and the Coalition for the Right to Water
 (CODA).  While the concerns of these groups overlapped, particularly in their emphasis on shaping the content of a General Water Law, they differed in several ways, providing a basis for this case selection.  As a Managua-based consumer advocacy organization, the RNDC’s role in the anti-privatization movement has been “based on legal actions rather than mobilization,”
 relying primarily upon legal expertise and targeted actions for holding elected officials accountable.  Contrastingly, the Alliance and the CODA represent broad constituencies and have engaged more directly with citizens and communities through their mobilizing and consultative strategies.  The CODA grew primarily out of Alliance members, though their most important contributions to the movement have been subsequent to those of the Alliance. 
National Consumers Defense Network (RNDC)
The RNDC maintains an on-paper membership with the Alliance, but in practice has remained primarily an independent actor in the anti-privitization movement.  As a consumer defense and advocacy organization, the RNDC has sought to reflect itself as representative of citizens as consumers of basic services like water, energy and telecommunications.  This organization’s greatest contributions to the anti-privatization social movement have been through information awareness campaigns and demonstrations; public statements opposing reforms within the state water company, ENACAL; and intervention vis-à-vis the legislative process. Though local chapters function around the country, the RNDC’s headquarters are in the capital, Managua, the setting for most of the organization’s protests and marches.  The largest and perhaps most significant public mobilization in which the RNDC and the Alliance participated took the form of a march from ENACAL to the National Assembly in October 2004, with reports of 3,000 participants according to the popular press
 and up to 12,000 according to some social movement participants.
  

Since 2001, the RNDC has regularly engaged in public denunciations in the press against the government’s plans for private sector participation in ENACAL.  These public expressions of opposition must be understood in the context that historically media has been elite-dominated in Nicaragua; the RNDC thus has attempted to fill an information void by informing the public of what they perceived to be the process of “paving the way” towards privatization of the company under the “guise” of a consultation for the purpose of modernizing the sector.
  In 2003, the coordinator of the RNDC traveled to Washington, D.C. to hand over a written denunciation in person to the president of the IDB, Dr. Enrique Iglesias.
  It is difficult to assess the impact of such personal meetings, but it is interesting to note the subsequent change in IDB policy, discussed further below.

The same year, the RNDC independently presented the first of three General Water Law proposals in the National Assembly, a draft reflecting input the organization gathered from civil society organizations and universities.  The RNDC continues to track the development of water governance in Nicaragua, though its focus has shifted significantly towards the energy sector since the National Assembly passed the finalized version of the General Water Law in 2005.  The coordinator of the RNDC, Gonzalo Salgado, commented that the law is a “good instrument, but in the wrong hands, it could be a weapon,” indicating agreement with other key informants that the law does not strictly prohibit concessions in water management or provision.
  In fact, as it only made specific reference to concessions, the law did not prevent the government from signing a consulting for the “modernization” of ENACAL with a Chilean company in 2005, a move to which social movement members objected vehemently. 
The RNDC currently understand itself as “a space of coordination between civil society and the state and its institutions,” seeking alliances within the current administration as a strategy to pursue an anti-privatization agenda.
  The shift in focus away from water may be related to the appointment, after Ortega’s election in 2006, of two key RNDC figures to the government. The RNDC’s director, Ruth Selma Herrera, took the position of the director of ENACAL, while the organization’s legal advisor, Miguel Angel Baca, began work with the Ministry of Health.  Arguably, these appointments can be seen as contributing to democratization via their promotion of some of the social movement’s demands for public, equitable water management and provision.  For example, Herrera has succeeded in negotiating with the IDB to end the “modernization” contract with Chilean company, Inecom Invertec, given the assessment that the company needed to focus time and resources to immediate issues of human consumption, not the commercialization of the sector.  
Alliance against Water Privatization
Unlike the RNDC which has sought primarily to engage and raise awareness among residents in Managua, the Alliance formed a broad-based, regional coalition in 2003 which integrated over thirty rural and urban organizations in the cross-sector coalition bridging the agendas of consumer advocacy, agricultural, environmental and community development organizations in the struggle against water privatization.
  According to key informants, two of these organizations have played a particularly active role in the coalition: Centro Humboldt, a Managua-based non-governmental organization focusing on environmental management, and the Cuculmeca, an education and community development organization in Jinotega, a department in the Northwestern part of the country.  

A central component of the Alliance’s social movement strategy has been the dissemination of information to citizens and processes of “conscientización,” or consciousness-raising, at both the local and national levels, which the broad membership base and geographic coverage of the Alliance has facilitated.  The Alliance’s engagement with the institutionalization of a regulatory and administrative framework for the country’s water resources began in 2002.  The government’s initiation of the bidding process for water and sanitation services in the departments of León and Chinandega provided the primary impetus for the Culculmeca to begin drafting a version of a General Water Law.  The Alliance conducted consultations in nine of the country’s 15 departments and two autonomous regions (65 municipalities total), with 382 participants, including members of Municipal Councils, Municipal Development Commissions, and Environment Commissions; in addition to mayors, vice-mayors, and stakeholder organizations.
  The consultation results were disseminated back to citizens as well as presented before the National Assembly in 2003.  Through educational workshops and water law consultations at the local level, the Alliance effected a greater engagement of municipal governments with the issue of water privatization, resulting in the pronouncement of several municipal resolutions against the government sponsored water law.  
Starting in 2004, when the National Assembly began debate on the proposed General Water Law, the Alliance embarked on a campaign to inform citizens “about the economic, social, and environmental repercussions that privatization [would] bring.”
  The Alliance was particularly concerned with Article Four of the government-proposed water law which, while stating explicitly that “potable water service will not be the object of any privatization, direct or indirect,”
 still left open the possibility of certain kinds of concessions to private companies.  As part of this particular campaign, the Alliance sought meetings with National Assembly Commission members to make views and suggestions of the water law known.  In the vein of contributing to an “informed citizenry,” the Alliance held press conferences at the local and national levels, wrote press releases, and visited media offices to encourage attention towards the issue. The coalition sought “a permanent alliance with the media and journalists as citizens who contribute to [public] sensitization” regarding the need for a national water law “that protects and conserves water resources and prohibits viewing water as a commodity, instead of a public good.”

The Cuculmeca introduced the Alliance-backed General Water Law proposal to the National Assembly in October of 2004, the third and final “blueprint” considered.  The draft proposed bore the signatures of almost 30,000 Nicaraguans (the minimum for introducing legislation is 5,000), representing both urban and rural stakeholders.  One notable success of this effort to carve out space for civil society input into the formation of national legislation was the government’s integration (in the final General Water Law) of the Alliance’s recommendation for a new “National Water Authority” (ANA, or the Autoridad Nacional del Agua) as the highest institutional water authority in the country.    
Coalition for the Right to Water (CODA)
It has been speculated that the close relationship and loyalty of some members of the Alliance to elected officials in the Sandinista National Liberation Front (FSLN) prompted the defection of members and the formation of the CODA July of 2005.
  The CODA subsumes seven Nicaragua NGOs
 and defines itself as “a space of coordination that works and unites forces around the No Privatization of Water Resources in Nicaragua” through which members “participate actively in networks, spaces of interchange, and articulation of experiences that strengthen institutional work and develop strategic alliances for the purpose of incidencia.”
  Similar to the Alliance, one the CODA’s primary strategies to effect change is through the representation of diverse groups, such as consumers and producers.  This coalition has been successful in crafting a space for stakeholder dialogue, debate, and information exchange among small and regionally-isolated groups as well as citizens not formally involved in organizations.
While the activism of the Alliance has ostensibly waned since the passage of the Water Law, the CODA continues to actively engage in national and regional debates concerning water resources.  The National Assembly finally published Law 620, the General National Water Law, in September of 2008, the first of its kind to be passed in Central America and one bearing the mark of the social movement’s engagement with the political process.
  While the RNDC is generally content with the final version of the General Water Law, members of the CODA remain skeptical that it provides a sufficient impediment to water privatization, and thus advocate more profound revisions in the institutional framework.
  One way the CODA is attempting to engage with shaping this framework is through collaboration with Nicaragua’s Potable Water and Sanitation Committees (CAPS), local community groups who provide water services in 151 of Nicaragua’s municipalities.
  The National Assembly’s Commission on Natural Resources and Environment (MARENA) is in the process of holding consultations with the CAPS on a law (that has yet to be proposed in the National Assembly) that would grant formal juridical status to the water committees, who currently do not have any legal standing despite their critical role in rural water provision throughout the country.  The CODA continues to advocate the grassroots contributions of CAPS members to the content of this new law in addition to encouraging the government’s acknowledgement of the CAPS as a “formidable network of citizen participation” capable of shaping the governance structures of which they are a part.

Assessing an On-going Social Movement

The anti-privatization social movement has undeniably influenced the trajectory as well as the political and social context of water privatization in Nicaragua.  The rapid and strategic organizing of social movement members created new spaces for citizen debate and engagement and facilitated citizens’ intervention into the national legislative process.  The water law proposals of the RNDC and the Alliance constitute “the first civil society initiatives [in Nicaragua] elaborating norms and regulations,” and potentially “could mark a precedent in terms of the active participation of civil society in the process of elaborating laws in the country.”
  There is still the question of the extent to which the implementation of the General Water Law will translate the input of social movement participants to their liking.  For example, Clemente Martínez at Centro Humboldt expressed the need for the National Water Authority (ANA) to be “free from special interests”
; as a hopeful sign, one member of the National Assembly’s Commission on Environment and Natural Resources (MARENA) commented to an audience of CAPS participants that ANA will be constituted by citizens from “different levels of civil society.”
  Though the law’s implementation remains to be seen, engagement in public policy debates and, with some success, challenging the government to be accountable to citizens’ demands, has contributed to social movement members’ sense of empowerment through asserting their right to participate in these dialogues and decision-making processes. 

Additionally, the anti-water privatization social movement has generated considerable new public debate on water issues.  The threat of concession of HIDROGESA and the initiation of the “commercialization” of ENACAL certainly provoked widespread concern about water “privatization” among civil society groups.  However, discourses around water access and quality—public or private—were hardly backgrounded.  The space and mechanisms for citizen participation that the anti-privatization movement facilitated enabled citizens to gain increased awareness regarding water and economic policy as well as to assert their “right to water” regardless of whether provision is in public or private hands.
  It is too soon to make claims about the durability of these new public forums and organizing spaces, especially given the likelihood that organizational forms will shift in part depending upon how governance of water resources plays out in the coming years.  However, the social movement has contributed to a “greater level of consciousness” regarding water issues and a sense of empowerment in affecting and holding elected officials accountable.  In a country with “low quality” and “overvalued” consultations as a mechanism for civil society input on policy decisions, 
 participation the development of the General Water Law has, according to one informant, increased the shrewdness of citizens in the policy formation process, the effects of which could come to bear on mobilization around the proposed legislation on the CAPS.
 
The extent to which the discussed new spaces for participation and leverage vis-à-vis the legislative process have been accessible to all Nicaraguans remains less clear.  Despite the fact that the uprising of the Indigenous Community in Jinotega confronting the privatization of HIDROGESA “marked a precedent so that the [social movement] for water in Nicaragua would form,”
 the extent and nature of continued participation is ambiguous given the data collected.   One member of the Alliance commented that indigenous persons living in the Atlantic Coast’s two autonomous regions “were completely disconnected” from this coalition’s efforts, given that the movement worked primarily in urban settings.  (This explanation connecting the urban-base of the movement and the geographical isolation of those on the Atlantic Coast would not explain the exclusion of indigenous populations in other regions of Nicaragua.)  Although rural communities participated in these processes, involvement was primarily limited to the populations with whom the member organizations worked.  Nevertheless, the movement does exhibit the uniting of diverse stakeholders and the linking and collaboration of locally-based groups that otherwise might find it challenging to participate in national-level policy and issue debates. 

A Cautious Conclusion 

Exploring the strong civil society response to privatization in Nicaragua provides one analytical avenue for pursuing the intersections of democratization and privatization.  In this case, a strong civil society response to privatization policies has, to date, emphasized—or at least resulted in—expanding institutional and public spaces of participation, deliberation and information-sharing regarding national policies.  Privatization, particularly of basic services like water, may present itself as an opportunity for citizens to seek greater leverage vis-à-vis the national government in democratic political regimes. 

Complicating—yet also complementing—this more positive assessment of the relationship between the anti-water privatization movement and democratization in Nicaragua would be an analysis of how the social movement reveals the largely undemocratic nature of the country’s political institutions.  How significant are the contributions to democratization noted here in a country whose process of democratization has institutionalized many of the exclusionary political, economic, and social features characterizing Nicaragua before the transition to democracy in the 1980s?  Referring to Central American states, Brown and Cloke contend that the “insistence that political liberalization should take place within the framework of neoliberal economic liberalization appears to have ensured that any consolidation of democracy” has entailed “increasing poverty levels, declining living standards, decreased access to…basic social services and significant increases in inequality.”
  
Key informants have noted several political challenges as part of their struggle: One member of the Alliance expressed that political parties saw “the representatives of the Alliance as generating inconvenience in their work.”  Moreover, some informants suggested that the FSLN aspired “to control the anti-privatization movement though the role that Alliance organizational leaders loyal to this party” could play in facilitating the subordination of the coalition to FSLN “political manipulations,” alledgedly for electoral ends.
  Similarly, some informants regarded the 2007 appointment of the RNDC’s coordinator as director of the state water company as an effort to weaken autonomous civil society organizations—or at least in effect contributing to a loss in organizational capacity and leadership—a kind of criticism that continues to echo into Ortega’s term given his efforts to establish new mechanisms for citizen partipipation via presidential decree. 
As a country with a legacy of patronage politics and limited citizen participation in public policy,
 perhaps the ways in which these groups were able to effect change are rather significant.  Nicaragua is a very young formal representative democracy and the ability of the anti-water privatization social movement to elicit regime responsiveness to citizens’ demands and to assert and fulfill a role in crafting public policy has been beneficial to democratization, in spite of the serious ways in which social, political and economic life in the country remain highly exclusionary and undemocratic.  Certainly, the nature of the relationship between privatization, social movements and democratization will be contextual and contingent, as demonstrated by recent protests in El Salvador against water privatization resulting in severe government repression and the criminalization of protest.
  At least in Central America, several countries—including El Salvador—are currently debating and passing their own General Water Laws, some of which explicitly outline a trajectory ending in water privatization.  This activity around water governance has not been without resistance to privatization.  In the context of these continuing developments and debates in Central America (and the greater region) regarding water policy, future work exploring how anti-privatization social movements intersect with democratization could provide fruitful insights into how citizens engage in democratic processes and perhaps advance new democratic practices, spaces, and debates.
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